@

(2)

€))
&)
®

1952
Pallin

~N o 0o B~ W N e

Vol .55 No.3

80

(40)

2001

EPC
(European Patent Convention)52  (4)
" Cartegena Accord

usefulness “n

ClS

“2)
1990
“3)
(GATT)
(WTO)
1995 1C

(Agreement on Trade-
Related Aspect of Intellectua Property Rights) TRIPS

27

31 2002



@

3 (@)
(b)

NAFTA (The North American Free Trade Agreement)
1709 3 (@)

101 19

“44)

20

(45)

U.S.Patent No.4,848
(1846)

2002 32

1844

(46)

1842

1845

150

“n

2

Vol .55 No.3



@

1846 10 16
Morton v. New York Eye Infirmary
11 12
(art)
U.S.P. No.4,848 S
1846 1848 G0
(art
discovery
3 (51)
35
(“8)
1864 62
(53)
1883 Ex parte Brinkerhoff ¢
Morton
1000 Ex parte
Brinkerhoff
10
Morton

U.S.PNo.4,848

Vol.55 No.3 33 2002



@

1860 70 Morton
Charles Goodyear
Ex parte
Appea No.2,648C% Ex parte Appedl
No.2,648
Dr. Samud P
Chalfant
Ex parte Emil von Behring
Brinkerhoff 1890
Martin v. Wyeth®®
Morton
1902 1903
2
€]
Morton
G®  Morton (0
3 1952
1952 101
Morton (art) o D
)
Martin v. Wyeth
1954 Ex parte Scherer®®
public policy

(59)

2002 34 Vol.55 No.3



@

Brinkerhoff

(operativeness) (patentable
Brinkerhoff subject matter)
Brinkerhoff 2
Morton case
(64) (73)
(65) Q)
In re
Cortright©®
Shearing v. lolab Corp. ©”
public policy %
20

C.R. Bard, Inc. v. Advanced Cardiovascular Sys. Inc.®

1948
(69)

(AMA: American Medical Association)

Noonan
1946 1980 SET
(70)
(Reg. Patent Agent) Dr. 1. J. Fellner
U.S.Patent No.4,816,257 NIH
50
101 SET
D 1980 Diamond v. Chakrabarty 447 U.S 303,

Vol.55 No.3 35 2002



@

65 L Ed 2d 144, 100 S Ct 2204

1
Cohen and Boyer
cDNA 1988 Pdlin
Singer
NIH cDNA Palin  Singer
(76) 5
4 Pallin
1992 Pdlin n U.S.P.No.5,080,111 1
Dr. Samuel
Pallin 1990 1.5mm
2
U.S. Patent Jan.14,1992 5,080,111
22 g
1990 4 17 2 KD
Journal of Cataract and Refractive Surgery »
!
10 FIG. 2
good old boy FIG. 1
network Pallin FIG. 3 FIG. 4
1992 1 14 U.S.Patent No. 5,080,111
1 17 .
(55)
1 3 4 Fig.1
22 Y 22a Fig.3
U 22b  Fig4 12
Pallin 14 16 18
22 27
Dr. Jack Singer 28 Fig.2
no-stitch
Pallin Singer Pallin 22
2002 36

Vol .55 No.3

3mm



Pallin
®  Singer
Pallin
9
Pallin
(80)
100
(81

Singer ASCRS (American Society of Cataract and

Refractive Surgery:
American Medical Association, Association

of American Medica Colleges, American Colleges of

Surgeons 14
Singer
2 Pdlin
5
6 7
(40)

(41) See Todd R. Miller “The international Suture: A Comparative

Vol .55 No.3

@

Approach to Patenting Methods of Medical Treatment”,78
JPT.O.S. 443 (1996)

(42) Id. at 450 n. 45

(43) Id. at 450

(44) 35 U.S.C. Sec.101; Whoever invents or discovers any new
and useful process, machine, manufacture, or composition of
matter, or any new and useful improvement thereof, may obtain
a patent therefor, subject to the conditions and requirements of
thistitle.

(45) Morton v. New York Eye Infirmary, 17 F, Cas.879
(C.C.SD.N.Y. 1862); 1862 U.S. App. LEXIS 563; 5 Blatchf.
116; 2 Fisher 320.

(46)
1991 38 39 38 89
LS
1970 104 107
,1964,187 189
47 1978 13
35
(48) (46) 72 P

(49) 35 U.S.C. Sec.101; A patent may be obtained by any
person who has invented or discovered any new and useful art,
machine, manufacture or composition of matter.

(50) supranote 45, 17 F, Cas. at 881

(51) Id.at 882 883

(52) Id.at 884

(53) ROBERT P MERGES, PATENT LAW AND POLICY:
CASESAND MATERIALS, 2nd Ed. 182 (1997)

(54) Ex parte Brinkerhoff, 24 Comm'r Manuscript Dec. 349 (Case
No. 182, July 5, 1883), reprintedin 27 J. PAT. OFF. SOC'Y.
797 (1945)

(55) Ex parte Appeal No.2,648, 27 J. PAT. OFF. SOC'Y. 797
(1945)

(56) Martin v. Wyeth, 96 F.Supp. 689 (1951)

(57) Id. at 695

(58) Donad S. Chisum, Chisumon Patents § 1.03[3] (2000),

William D. Noonan, Patenting Medical and Surgical
Procedures, 77 J. PAT. & TRADEMARK OFF. SOCY 651
(1995) 653 loosely interpreted

(59) supranote 56 at 695

(60) Seesupranote 58, Nooman, at 652-654, ChrisJ. Katopis,
PATENTS?: POLICY IMPLICATIONS OF RECENT PATENT
LEGISLATION, 71 St. John'sL. Rev. 329 at 349

(61) supranote 49

(62) supranote 44

(63) Ex parte Scherer, 103 U.SPQ. (BNA) 107 (Pat. Off. Bd.
App. 1954)

2002



@

(64) supra note 58, Nooman, Table 1 at 658-660.

U.S. Patent
No.1,547,369 (1925) u.s.
Patent No.2,008,526 (1935)
U.S. Patent No.2,098,295 (1937)
U.S. Patent No.2,322,245 (1945)
U.S. Patent No.2,601,204 (1952) 1952

(65) supranote 58 Chisum,§ 1.03[3], Cynthia M. Ho, Patents,
Patients, and Public Policy: An Incomplete Intersection, at 35
U.SC.§ 287(c), 33 U.C. DavisL.Rev. 601, at 612 and note
52

(66) In re Cortright, 49 U.SPQ.2d 1464, 1466-69 (Fed. Cir.
1999)

(67) Shearing v. lolab Corp., 975 F.2d 1541, 1544-47 (Fed. Cir.
1992)

(68) C.R. Bard, Inc. v. Advanced Cardiovascular Sys. Inc., 911
F.2d 670, 672-75 (Fed.Cir. 1990)

(69) Seesupranote 62, Ho,n. 53

(70) 1.J. Fellner, Patentability of Therapeutic Methods, 28 J. PAT.
OFF. SOC'Y. 90 (1946)

(71) Id.at 90

(72) 1d. at 92-94

(73) Id. at 103

(7% Id.at 108

(75) Id.at 108

(76) supranote 58, Noonan, at 662

an (6) U.SPQ. 2d 1050 (1995)

Joseph M. Reiseman, PHYSICIANS AND SURGEONS AS

INVENTORS. RECONCILING MEDICAL PROCESS PATENTS
AND MEDICAL ETHICS 10 High Tech. L.J. 355 (1995)

ASCRS
http://www.ascrs.org/advocacy/patdecis.html
(7) Fesenthal Neergaard

(78) supranote 53, Merges, at 182

@ 1 Q)

(80) Hearingson H.R. 1127 and H.R. 2419 Before the Subcomm.
on Courts and Intellectual Property of the House Comm. on the
Judiciary, 104th Cong., 1st Sess. (1995) (testimony of Dr.
Samuel L. Pallin)

SFHELH

HH§: =

2002

81) (6), Neergaad Pallin
(82) (6), Neergaad Ron Wyden
2001.12.20
1998
LEC
100
38 Vol.55 No.3



	第3章　アメリカでの扱いと議論
	第1節　世界のなかでのアメリカの特殊性
	第2節　モートン・ドクトリン
	第3節　1952年特許法改正と判例変更
	第4節　Pallin事件




