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This Act may be cited as the “Patent Eligibility Restoration | & ®iEiE I [4FH@ERLEAR] L LTI EN S,
Act of 2023".

BEORHE (G ERESALIER R L2E R, Bz xTw5)

Congress finds the following: BMEFU TR ZRHL TS

(1) As of the day before the date of enactment of this Act, | (1) Z OSIEED TSNS TIE, 4 35 KEEMRO 101
patent eligibility jurisprudence interpreting section 101 S DYFRF G AR D B BT ORRIC B W TEKR LG
of title 35, United States Code, requires significant modi- 1IE &AL AT SNTW b,
fication and clarification.

(2) For many years after the original enactment of section | (2) 101 5D HIEH. BEHERL ZOMO KK FTIIARSLD L | §F
101 of title 35, United States Code, the Supreme Court of SIRT2H0 2 R TERE L. £ { OFFFREA T ;ﬁ

the United States and other courts created judicial OFEWPEDL -5 L TE7, E

B AR S (v

m

exceptions to the wording of that section, thereby
rendering an increasing number of inventions ineligible
for patent protection.

(3) Efforts by judges of district courts and courts of | (3) HIFRRPEFRBOBHEICL > T . LELDONRFT 75T (2)
appeals of the United States to apply the exceptions R ENZHFEDORRIIB T 04 0@H 0I5k, T
described in paragraph (2) to specific circumstances FLOM TIE DR LA UL DL LT 5,
have led to extensive confusion and a lack of consistency-

LTEESEES
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(A) throughout the judicial branch of the Federal
Government and Federal agencies; and
(B) among patent practitioners.

(4) Many judges of the United States Court of Appeals for
the Federal Circuit and of various district courts of the
United States have explicitly expressed the need for
more guidance with respect to the meaning of section
101 of title 35, United State Code, and many patent
owners, and persons that engage with patent owners,
complain that the interpretation of that section is
extremely confusing and difficult to discern and apply
with any confidence.

(5) Under this Act, and the amendments made by this

Act, the state of the law shall be as follows:

(A) All judicial exceptions to patent eligibility are
eliminated.

(B) Any invention or discovery that can be claimed as a
useful process, machine, manufacture, or composition
of matter, or any useful improvement thereof, is
eligible for patent protection, except as explicitly
provided in section 101 of title 35, United States Code,
as amended by this Act, as described in subpara-
graphs (D) and (E) of this paragraph.

(C) Sections 102, 103, and 112 of title 35, United States
Code, will continue to prescribe the requirements for
obtaining a patent, but no such requirement will be
used in determining patent eligibility.

(D) The following inventions shall not be eligible for
patent protection:

(i) A mathematical formula that is not part of an
invention that is in a category described in subpara-
graph (B).

a human being.

(iii) An unmodified human gene, as that gene exists

in the human body.

(iv) An unmodified natural material, as that material

exists in nature.

(v) A process that is substantially economic, financial,
business, social, cultural, or artistic.

(E) Under the exception described in subparagraph (D)

(v)-

(i) process claims drawn solely to the steps undertak-
en by human beings in methods of doing business,
performing dance moves, offering marriage propos-
als, and the like shall not be eligible for patent
coverage, and adding a non-essential reference to a
computer by merely stating, for example, “do it on a
computer” shall not establish such eligibility; and

(i) any process that cannot be practically performed
without the use of a machine (including a comput-
er) or manufacture shall be eligible for patent cov-
erage.

(ii) A mental process performed solely in the mind of

(A) EIFFBUG & 2 OBBIZ BT 2 BB, € LT
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X, 101 ZDOBRIZOWTENE L DOHA T v ADLE
ThbEBAERR, £ QRS L 0% &I
CHIF 101 OMBULIER REELAH D, BEEX D - T
XBIL720, BHT A2 EIZWEETH 2 & A Fr2 kT
Wb,

COWFEOWIFRIZE B L EORMIT TR LI IC
b
(A) HFirEsMIcE T 20 X B HIMME & TR L
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LCH 72852757 (D) & (E) KWHRERTWwAE
bDEEL,

(B)
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(i) BFEWN7+—3I25T, 72355757 B) O
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(i) *M 7o A TAMOLOHOARTETESND
b D,
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%)0)0
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b D,
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(E) #7285 2757 (D) (v) OoflHIBVT—
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“(ii) The process described in clause (i) shall not
be excluded from eligibility for a patent if the
process cannot practically be performed without
the use of a machine or manufacture.

(C) A process that-

(i) is a mental process performed solely in the

human mind; or

(ii) occurs in nature wholly independent of, and
prior to, any human activity.

(D) An unmodified human gene, as that gene exists
in the human body.

(E) An unmodified natural material, as that material
exists in nature.

Vol. 76 No. 13

(i) % () HOTutATHoT, bLFOTut
ADKEM 2 LRIERE O 2 < L TIRFEENIC

PRy R 22 WA IR RRE R S/ S B N &

Tld v,
(C) HiEThoT—
i) ANDOLOHFTOARBITINDIFEMHT TR
ik
(i) W27 ARG & i3l LT, FL
TEZOFICHKIZEL S LD,
(D) AMOEKICHEAT BEE STV AR WEIET
(E) HRIHHETAHIEERINTOARVHKOWE,
— 71 —

(b) The term “process” means process, art, or method, | (b) [ 7 ® ¥ A (process) | 1. 7ot A, HF (art)
and a—newuse—ofaknown proeess, includes a use, X3 HEE (method) ZEKL., ZiUdMmonzIEH | 7ut A
application, or method of manufacture of a known or RICEL T2 7a b A, k. B, HRYO3H | owgko
naturally occurring process, machine, manufacture, Brofif, @, O3 hiko®r &, Ik
composition of matter, or material.

100 & (k) DFE%

“(k) The term ‘useful’ means, with respect to an | (k) FWHIXIIFERIZELToO [HH7% (useful) ] w9

invention or discovery, that the invention or discovery BIRIZ, ZORUEIRAOEMIIBIT 2 UEZOB | [ HH %

has a specific and practical utility from the perspective HAPBARTEDOFRWPITIERITEBEN A DD | (useful)

of a person of ordinary skill in the art to which the b, VW) LEEEK®TSL; ELT DREF
invention or discovery pertains.”; and
101 £DHIE
§ 101. Inventions-patentable Patent eligibility H101 & WA LA TEH I HirEg 18
(LT 101 & (a) & fERKD 101 &2 TR TBIELTI01 5% (@) ELTw5)
(a) In General (a) MEms it ;io)
Whoever invents or discovers any new—and useful Wk Ao A 7at A, FER, MaEwE L < 121 *E
process, machine, manufacture, or composition of | ZHEH. XiZZNSIZOWTOWY L LHHE»HFH MIE;’VC
matter, or any new and useful improvement thereof, HBUWRERPLZERLEEZ Y72 a v (b) 1(_)1 % (@)
may obtain a patent therefor, subject only to the W L2 AZ St L. T2 AREFEOED =92
exclusions in subsection (b) and to the further condi- LHL BEMER OB STy FRSHIZOWTHF%
tions and requirements of this title. PAFT 5 ENTE 5,
(UFD 101 4 (b) I ZETHBRSNTEASNLELTHAS)
(b) Eligibility exclusions.- (b) HEEFEAS EEO RIS —
(1) IN GENERAL.Subject to paragraph (2), a person | (1) BEWs—/X5 2757 (2) OBEIIHE. Tl 27 b— | %101 &
may not obtain a patent for any of the following, if ALTWAEA, NI E285 2 2R (b) @
claimed as such: ok
“(A) A mathematical formula that is not part of a (A) ¥ 7trvary (a) OITFTY)V—Dr7 L —21%
claimed invention in a category described in HO—EHTHWHFN 7+ —3 275,
subsection (a).

“(B) (i) Subject to clause (ii), a process that is B) Q) % Gi) #wHEHMNE LT, EEWIREN. &
substantially economic, financial, business, social, B, EYV A, #E. ZEMN A HETH D,
cultural, or artistic, even though not less than 1 ZEZLIDUTFTHVAT Y FIZBWTEMZ WL | J i
step in the process refers to a machine or manufac- BEZBRRTWBLEETD, HEED
ture. LR
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(2) CONDITIONS. For the purposes of subparagraphs | (2) &H—n5 757 (1) %7857 57 (D) &

(D) and (E) of paragraph (1), a human gene or (E) oHWIZBWT, AMOBETIIZHAWEL L | ZH S

natural material shall not be considered to be unmodi- ZNODRTROLAIIHEEIN TRV EIAL S | TWhE

fied if the gene or material, as applicable, is- Nz, ARrIN

“(A) isolated, purified, enriched, or otherwise altered (A) s n, fifbsh, BELSh, LEATHIC | 2 Ao
by human activity; or EWREINA X Bint &

“(B) otherwise employed in a useful invention or dis- (B) AHREWIIERIZHOSNTW2H4E, EEY]
covery.

(c) Eligibility.- (c) HErwmyE —

(1) IN GENERAL.-In determining whether, under this | (1) #BE—IOHBIZB T, 7 L — LFWHINFFE L P —
section, a claimed invention is eligible for a patent, THETH L 0E22RET A, #EEo g PEOH
eligibility shall be determined- WUTFICL > TIrbh b— S
(A) by considering the claimed invention as a whole (A) Z7V—23Hidake LTEESN, 7L —2% o -

and without discounting or disregarding any claim e Lz, MELed . 2L T
element; and
(B) without regard to- (B) LDFOMSIEEREL RV—
(i) the manner in which the claimed invention was (i) 7 L—XFHEIMES 2B
made;
(ii) whether a claim element is known, conventional, (i) 7 V—=2ZM4BmonTwdh, ek Th
routine, or naturally occurring; Ly V=T 4 THoDH. XIFHKOHBETEDL | ZELE
TWhHH W
(iii) the state of the applicable art, as of the date on (iii) 7 L— 238D S 7z H 2@ T & 5 Hilt
which the claimed invention is invented; or DR ik
(iv) any other consideration in section 102, 103, or (iv) 102 4. 103 4. 112 b oo Z 8,
112.
(2) INFRINGEMENT ACTION.-- (2) BETH—
(A) IN GENERAL.In an action brought for infringe- (A)  BEBE—ARFRIRIC B W TR S N R EIFRRIC
ment under this title, the court, at any time, may BT, HHTETFREOFEE 2 55 v LI 17 25
determine whether an invention or discovery that DRI B A IR EEEETH L0 ICONWT, & 3 2
is a subject of the action is eligible for a patent BHRHFEIIODVTHEHIEDF WS RVWETHLE—T 3
under this section, including on motion of a party YEED T, WHITZWOTHREL T vy,
when there are no genuine issues of material fact.
(B) LIMITED DISCOVERY.-With respect to a deter- B) REWTFTA AN ——HT85 757 (A) %
mination described in subparagraph (A), the court BT HBECE, S TINRG I THhOE—T 3 va | BREN
may consider limited discovery relevant only to the PE T B AN BB EICE T A HORICOVWTHR | 74 AA
eligibility described in that subparagraph before BT A AAN) —ZF)IEEZEZBELTL IV, | N —
ruling on a motion described in that subparagraph.

8. £&&

BT O 101 S0 AP T EOBEIL, 101 KOBEZ D b DI H 5@ % HAlr A4Fardifg LI 2 ) 145
IEFIEVEETH D, TUlFER D720 b H o> TIRRIIFFITIR SN2 D IR EFRI R TEO#IE{L %
MoT&7z. LA L. WEFEOHN - HPc X 2@ EMLICIEHTERATD ), RERDZNEZAMS LOD720
A EAEIE CAFC Yo 1% 2 23, REFEAR2T101 ZOBELXSIETRETH L &) LE#ERLT
WbEbEZ b

ZLTEBRIIZENITID L2 X 912101 2 RARMICSOE L, Frariig 38 2 BARNICHE T 5 & W) SR
EZE% 2023466 H (118 &) 128K L, S2140 1o 70 ZOHLIEFEZOAEMNMETIZZ BT > Twin
AREFEZOWIESH 2 RT DL LTEETH S,

COFBEEDEZ I LT, BRMG@AH2 L) THY, SHEMMICED XS IITORT 22 F 218 LI
Voo TV FRICHERFE FEAZWEERO X5 ITHE L THRLT 5 &, R TIRIEZ ONLh o e RKROHH
i (AI5E) DRFE S NI ZENDGEFEICZITANON L L v BIEPE L 2B N 2w IS wIng,
KEIDOFBABAFEDA L — X2 LT 220, V) RANGRIEDE L 2 0bIF Tl R WO TRERRSZ L TR
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BIEEICHEEICRZADTHA ),

ZNTH, FFFEEIC R S WEHEZIEFICEARICHEE L, RIS 20002 BO R WHRZIZL TWwWADTIE
FICHEA LD WBIEERE W) BRTREHNZ2DOTH Y, SHOKREFESIIBIT L2 WEROFHEITFHINS
LZATHD,

G¥)

(1) § 101. Inventions patentable: “Whoever invents or discovers any new and useful process, machine, manufacture, or composition
of matter, may obtain a patent therefor, --- (UL TF&Wg---)"

2) Fo—B L U CHlEFKEEFRECH T (CAFC: Court of Appeals for Federal Circuit) #%1982 4 IZi% 37 S, FFiF TRl O LKA
CAFC IZfi— &8 7z

(3) Diamond v. Chakrabarty, 447 U.S. 303, 308-309 (1980) “Anything under the Sun that is made by man” is patentable.

@7 r—VAI)— b T —F V&, H—F—Kx#ED 1970 FRO T O FFBERIE ST~ b Po— LV EPELZE LT “Jimmy
Carter’s Costly Mistake” &) St L 72,
https://www.wsj.com/articles/jimmy-carter8217s-costly-patent-mistake-13871502757tesla=y, “Jimmy Carter’s Costly Patent
Mistake” By L. Gordon Crovitz, Dec. 15, 2013, Wall Street Journal Website

(5) Mayo Collaborative Services v. Prometheus Laboratories, Inc., 566 U.S. 66 (2012).

Alice Corp. v. CLS Bank International, 573 U.S. 208 (2014)

(6) Mark A. Lemley & Samantha Zyontz, Does Alice Target Patent Tolls?, 18 Journal of Empirical Legal Studies 47 (2021) (90%
of post-Alice cases are in the software/IT industry)

(7)Id. (more than 57% of product company decisions post-Alice were patent ineligible)

(8) IBM v. Zillow Group, Inc., xxx FA™ xxx (&) (Fed. Cir. 2022) 2022 4£ 10 J 17 HHI ik
Lo b HIRICBIT 5 2 OHPIE, FRIRICEDS CIEHRTH D, T4 AANY) =3 frbhiTniwnweEz2 65,

(9) American Axle & Manufacturing, Inc. v. Neapco Holdings LLC et. al., Fed. Cir. No. 2018-1763, July 31, 2020

(10) Yu v. Apple, Inc., 1 F.Ath 1040, 1043 (Fed. Cir. 2021)

(11) https://www.uspto.gov/sites/default/files/documents/USPTO-SubjectMatterEligibility-Public Views.pdf USPTO, Report to
Congress, Patent eligible subject matter: Public views on the current jurisprudence in the United States, June 2022, USPTO
website

(12) US Chamber of Commerce Global Innovation Policy Center, International IP Index, Patent Category, for years 2016 to 2022
(issued February of each year)

(13)Mark A. Lemley & Samantha Zyontz, Does Alice Target Patent Tolls?, 18 Journal of Empirical Legal Studies 47 (2021);
Robert Sachs, Alice: Benevolent Despot or Tyrant? Analyzing Five Years of Case Law Since Alice v. CLS Bank, IPWatchdog.
com, August 2019

(14) https://www.congress.gov/bill/118th-congress/senate-bill /2140/text

(15) https://www.congress.gov/bill/117th-congress/senate-bill /4734/text
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